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: MONIROE CREEK
Newsletter #5 January 29, 1973

On December 31, 1972 - his last cay of office - Jucge Charles L. Brown filed his
decision on the Monroe Creek case in favor of the developer. The decision was bet-
ter than fifty pages in length, the longest the jucge ever wrote. In it, he basi-
cally adonted the ceveloper's position that the damming of Monroe Creek would not
have a significant adverse effect upon the waters of Monroe Creek and Lake Charle-
voix. We had taken the opposite position on this anc many other points during the
trial. The decision provided that the court would retain jurisdiction over the en—~
tire project, to assure that any damage that coes occur is corrected —— to the ex—
tent that correction is possible after the fact. ; '

The judge also included many opinions that could have proved very damaging to Mich-
igan's new Environmental Protection Act, under which this suit was brought. This
point weighed heavily on the discussions about a possible appeal which took place ‘
between the uncersigned and the three attorneys who worked on our sice of the case.
One of our goals in bringing the suit was to help implement the Act - not uncermine
it. A Circuit Court cecision does not serve as prececent for any other court,
whereas an Appeals Court of higher cecision does. Hence, a lost appeal could have
been very detrimental. In addition, to succeed on appeal, one must have more to go

on than a cdistaste for the decision; significant legal error must be found. An ap- =
peal was finally deciced against, because it was felt that the chances for success
were too small, and the risks to the Environmental Protection Act too great.

In spite of having lost the courtroom portion of this battle, the final court judg-
ment entered on January 18 was remarkably favorable. It provides for full court

supervision of the project, with plans to be cleared by the court an¢ the plain-

tiffs before construction procceds. Of personal interest; the developer's counter—
claim of $470,000 against me was also dropped, as a trade for not going ahead with -
an appeal - which we'd decideC against anyway. The developer must also comply with
the South Arm Township Greecnbelt Zoning Ordinance. boootid ns glniee SOGESEE

g i r ,

This is a very significant point, as this ordinance regulates the cutting of trees
within fifty feet of Monroe Creek. These trees must be cut for the project to pr
cecd. There are some legal questions involved, but it appears that if the ]
zoning authorities and the township boarc. do not allow the trees to be cut
project cannot proceed. South Arm Township residents and tax payers who
to express themselves on this point may wish to write to township clerk

L :

Acdis; Ellsworth Road; East Jorcan, Michigen ' #9727:1d of snmaidudiviney
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You may wish to ask for notification of any hearings on -
can present your views in persom. LFEE0 I A
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An ccually significant point involves the Charlevoix County
the impoundment will flooc a portion of Flagg Road. < I o

the Commission must vacatc the affected portion of th
lic hearing, and the vacation is entirely optional
tion; no impoundment. Last spring, petitions con
file¢ with the Commission requesting not: )
wish to cxpress their opinions on this
cation list for a hecaring may wi
Road Commission; Boyne City, lich
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a11 been worthwhile. My answer is an uncualified yesl We entered the case wi:
full knowledge that it would not be an easy one to win., It vas fe%ﬁithgt 8-groth 8
deal could be accomplished, even in defeat, an¢ time has born out ths fe%is + The
people of the Charlevoix area have haG an opportunity to look into the future and
see what large scale uevelopment would Go to their area. Hopefully, they are k—
‘ing for the changes neeced in local zoning and land use control orainances tha

will enable them to control their future = SUltS w1ll necessarily be usecd only
rarely. Beyond the local area, the case has added fuel to the. statewiae clscugsion
of land use. It has had an impact on the whole process of approval of dam permits:
in the future they will be looked at in an entirely different light. We are cur-
rently working on needed changes in the Dam Act.

Of long-range 51gn1flcance, ‘we have helpea to cevelop the hlchlgan Envlronmental
Protection Foundation into a functioning entity. This was the. first suit f ed(

- through the Foundation. There have since been a number of others. These sults 5
have demonstrated that the public will support this type of action flnanc1311¥~~--
and your support has been both gencrous and substantial. The developers of ‘the
state have been put on notice that the people have the means and will to go to
‘court, if necessary, to challenge their plans... Several lawyers. ana expert ultneg— .
'ses have been added to the roster of those with experience in working with the =
- Environmental Protection Act....this will stand us in good stead for future ‘bat-
tles. And not insignificantly, we have met t&o issuc of the countcrsult tactlc :
heacd on, and demonstrated that it is not to be unduly fearcd: the counterclaim was
dismissed in this case, If such countersuits were to prove successful, they would
obviously cestroy the effectiveness of the EPA. 'So while we have lost this parti-
cular battle,‘we may yet win the war, since. the townshlp anc. Qoad Gomm1551on hear~
1ngs still remain. F e ARt et B f.h_, o

A number of contrlbutors hcve askcu for 8 cetall.o roport on'how the conateu moncy
has bcen spent, and this is enclosea, broken down: into general catcﬁorles._ ¢ 53 any-
one would likec grcater cetail, I'1ll be glad to try and obtain it for you. As the

- figures show, wc still neced to raise 2,642 to break even. I have hopes of. raising
- perhaps $1,000 beyonc that, so that we w111 be able to keep this cffort. active and

- cepable of responcing to ncecs and opportunities: as they arisc, such as senclng out

adéitional newsletters, or brlnglng on a motion in the court. I am h0pcful that
yvu w111 all help in cleanlng up these bllls. ik R | =
As always, contrlbutlons to thc Fouadatlon are tax dcuuctlble for 1ncome tax.purn
" poses. In addition; the IRS has ruled the Foundation to bc a public oney which
means that it can;xeccawe contributions from private founcations. Scveral have
been rcceiveq in connection with other suits. quxas of both of,&@gﬁe rullngsn@re
amailable on roquest wrlte‘or call mes -
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MONEOE CREEK FUND
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1.) This item is for the services of Mr. Peter Stcketee, who ¢

* " den of preparing the initial complaint, locating ﬁM

[ Mr. George Snyder, an old college friend, M'ﬁ

: ~ plaintiff East Michigan Environmental Action Council, e

‘ vices. We have not yct paid his travel and other out—of=f
which I would like to. Mr. Joseph Wilcox w

f plaintiff Trout Unlimited, and was paid by that WM

|/ (2.) Additional witnosscs who donated their services: Jmﬂ
il North Central Michigan College, who did nec

11 Mikulski, chicf cnvironmentalist, District 3 Health Depart

(1 ficd on Health Department regulations; and Richard Bidstrup,
\ : civil engincer and land surveyor, who testified on stroam :

(3.) This is approximately 1 per cent of the total p‘oceods
and other small cxpenses.
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\‘ A\ The Significance of the Monroe Creek Suit

The Department of Natural Resources has issued a permit to bulld a dam on Monroe :
Creek in Charlevoix County, Michigen, to facilitate a 1500 acre, 1300 homesite resip
dential development., This was done after an extended review and debate on this is-
sue, conducted within the Department, before its Commission and in the press. As
the principal antagonist of this action, I have filed suit in the Ingham County
circuit court, seeking a judicial ruling on the propriety of the proceedings.

e

The extensive debate cannot be summarized in a few words, but is available to those
who wish to dig into the issue. The court case turns on a clearly qefined point of
law, contending that the requirements of the Dam Act, under which the Department

issues these permits, were not met. Professor Sax of the Unlver51ty of Mlchlgan
Law School feels the case is a very good one.

The significance of the case, however, goes far beyond the conservation of the bot- 4
tomlands, the excellent fishery and deer yard of Monroe Creek, which is the main |
objective of the suit. These additcnal aspects may be summarized as follows:

Land Use Goals. A central point is that many good tools for controlling land use
now exist, if we will only use them. This is particularly true for wetlands. By
denying dam, and dredge and fill permits, the DNR can stop the destruction of these
lands until a state-wide survey indicates which are expendable, and which should be
conserved. We presently have no policy on this point and proceed on an individual
case basis. The nature of Michigan's land use problems will be highlighted by the
suit at a time when the Governor's Special Commission on Land Use is issuing its
final report. The way in which a developer puts together such a project as this
one, the financing, expected profits and the special tax laws which encourage this
activity will be cxposed for public discussion. Education of the public is an im-
portant goal, and seems assured to some degree from the interest that the press has
shown in this case. It is also to be hoped that the proceedings will have some ef- !
fect on the DNR's and its Commission's attitudes towards development, and the role fl
that the exchange of state lands plays in development.

The Environmental Impact Statement is an important new feature on the resource man- fﬂ
agement scene. It was used in this case; one of the first ones to come to the Com- 5 l“
mission with such study. The action recommended by the DNR and followed by the

Commission by a 3-2 vote in granting the dam permit is the opposite recommended by
the impact statement. It is vital that we get off on the right foot with these
environmental studies, and insist that conclusions follow from them. This will have L
wide-reaching effects in many other resource management areas, as Governor Milliken i

has just issued an cxecutive order rcqulrlng environmental impact studies on all
"major” state activities.

The Commission also approved the exchange of an casement along the Creek for a 4O wy
‘acre tract nearby. This was the last property right that the developer had to ac- &
quire for the project, but the Department specifically stated that this fact was not "
taken into account in setting the prices At thce samc mecting ot which the Commis- | i
sion apprcved this exchange, they paid an exorbitant price for the last parcel of I
land that it needed for a state project, stating that since it was the last parcel,

this justified the price. The suit also seeks a fairer price for the state property

right, in line with its true value to thec developer. -A favorable judgment here

could also have far-ranging effects on DNR land policy.

‘Support of this suit and these goals will be welcome from anyone concerned about
the future of the land in Michigan. The total costs will likely be in the $3-5000

range., Contributions of any size will be welcome and are tax~deductible if sent te‘
the Mlchigan Environmental Protection Foundation, 822 Cherry Street, S. E., Grand
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